
Senate Select Committee 
on Constitutional Amendment Implementation 

 
Amendment No. 6 

Workplace Smoking 
____________________________________ 
 

Background 
 
The amendment was written and supported by Smoke-Free for Health, Inc., 
a coalition of the American Cancer Society, the American Heart 
Association, and the American Lung Association. The amendment was 
adopted by 71% of the statewide vote. The Senate Select Committee on 
Constitutional Amendment Implementation addressed this issue at its 
February 3, 2003, meeting.  
 
The initiators of the amendment were first to speak.  These persons included 
Mr. Martin Larsen, Chairman of Smoke-Free for Health, Inc., and their legal 
counsel Justice Stephen Grimes, for the Florida Tri-Agency Coalition, which 
consists of the American Cancer Society, the American Heart Association, 
and the American Lung Association.  The speakers provided the following 
handouts: Statement of sponsor’s intent from Smoke-Free for Health, Inc., 
and American Medical Association Article: “Tourism & Hotel Revenues 
Before and After Passage of Smoke-Free Restaurant Ordinances.” 
 
The next speakers were from the Department of Business and Professional 
Regulation.  These speakers provided an overview of how their divisions 
enforced the related statutes and the Florida Clean Indoor Air Act.  These 
speakers were Patrick Parmer of the Division of Alcoholic Beverages & 
Tobacco and Jeff Luebkemann, Division of Hotels & Restaurants. Two 
PowerPoint presentation handouts were provided. 
 
Finally specific interest groups spoke.  These speakers were: Ben Hill, III, 
for the Cigar Association of America (providing a 3-page statement), Scott 
Dick, for the Retail Beverage Council and Florida Retail Federation 
(providing FRF Background Information), Dale Eggers owner of “The 
Roadhouse” Sports Bar &  for the FL Retail and Beverage Council, John 
Berglund, Executive Director of the Bowling Proprietors of America, 
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Richard Giese for the Joint Veterans Planning Group, Gigi Garber Skipper, 
General Counsel for the Hillsborough County Aviation Authority (providing 
PowerPoint presentation and Legislative Issues for 2003, FL Airports 
Council), Ed Cooley for the Tampa Int’l Airport, Gary Smith, Ex Vice-
President of the Florida Hotel and Motel Association, Carol Dover, 
President & CEO of  the Florida Restaurant Association, Jeff Grayson for 
the Florida Restaurant Association, Dave Reid for Ale House Restaurants, 
Shannon McAleavey for Darden Restaurants Inc., and Matt Halme for 
Outback Steakhouse Inc. 
 
Copies of these presentations and handouts may be obtained from the 
Committee’s web site at: www.flsenate.gov/sci 
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Questions & Issues 
 

Stand-alone bars  
 
What are the possible options for the criteria to be used in determining 
whether “the serving of food, if any, is merely incidental to the consumption 
of any such beverage?” 

 
Enforcement  
 
Which state or local agencies should enforce the amendment, how should it 
be done, and what should the penalties be? 

Enclosed indoor workplace 
 

• What constitutes an “enclosed indoor workplace?”  Does it apply to 
the entire structure in which any work occurs or only to those spaces 
and connected common areas where work specifically occurs?  
Should the definition allow for the designation of an area within the 
overall structure as non-working, smoking areas?  If so, what criteria 
should be established for these areas to protect the spirit of the 
amendment that no worker be involuntarily subjected to second-hand 
smoke? 

 
• What constitutes “enclosed” and what, if anything, should be done to 

provide more detail on the physical boundary requirements of an 
enclosed indoor workplace? 

 
Cigar & loose-leaf tobacco  
 
What impact does the amendment have on the continuation of the cigar and 
loose-leaf tobacco industries in Florida? 
 
Work 
 
How does the term “work” relate to non-commercial activities conducted 
exclusively by the membership of community service groups such as 
religious, fraternal, veteran, charitable, social, and other similar types of 
non-profit organizations? 
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Guiding Principles 
 

 
• The amendment clearly injects the Legislature into the role of defining 

how Amendment 6 is to be implemented and how terms within the 
amendment should be defined. 

 
• The Legislature should approach this duty within the spirit of the 

amendment:  to eliminate, with certain exemptions, the involuntary 
exposure of workers and consumers to second-hand tobacco smoke. 

 
• Within the spirit of the amendment, implementation needs to be done 

in a practical manner that provides reasonable flexibility and 
minimizes costs and adverse impacts on those affected. 

 
• Implementation should be equitable and exemptions applied 

consistently to similarly situated entities.  
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Proposed Recommendations 
 

 
Stand-alone bars 
 
The language relating to stand-alone bars that limits their service of food 
to that “merely incidental” to the service of alcohol is ambiguous, and the 
Legislature must establish some standard for what food products the 
amendment allows these bars to serve. Two possible standards were 
suggested: 1) an exhaustive list of food items that may be served in such 
bars and 2) a percentage limitation on the amount of food that may be 
served.  

 
The percentage approach is more practical. The allowable percentage of 
food service should be some percentage not to exceed 20 percent, should 
be measured against gross revenue from sales of alcoholic beverages, and 
the time period for measurement should be sufficiently long to establish 
an accurate picture of the bar’s overall business and income stream. 
However, even with a percentage limitation, the types of food served 
should be within the spirit of the amendment; stand alone bars should not 
be serving the same full menu of food items as restaurants. 

 
Enforcement 

 
For stand-alone bars, enforcement should be by a complaint-driven 
system, similar to the special restaurant liquor license process, and no 
new bureaucracy should be established.  For other situations, the 
amendment should be enforced by the same agencies in the same manner 
and using the same penalties as with the existing Florida Clean Indoor 
Air Act.  

 
Enclosed indoor workplace 
 

• Because the amendment applies only to workplaces, the 
Legislature should implement legislation to clarify those situations 
where no work is performed and where a non-workplace may be 
designated. Consistent with the spirit and purpose of the 
amendment, the Legislature should enact measures to protect 
people from involuntary exposure to second-hand smoke from any 
such designated area: designation (signage), reserved times for 
cleaning and maintenance, separate ventilation systems and 
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negative pressure ventilation, and complete enclosure to avoid the 
escape of second-hand smoke into common areas. 

 
• The amendment does not specify standards for when an enclosed 

indoor workplace is predominantly or totally bounded by physical 
barriers.  The detail associated with defining these architectural 
standards is more appropriately a matter for consideration by the 
standing committees, rather than by this select committee.  
However, any standards should be set within the spirit of the 
amendment. 

 
Cigar & loose-leaf tobacco 
 
Retail tobacco shops are expressly excepted from the constitutional 
amendment. It is a logical extension of this exception to conclude that 
smoking which is integral to the operation of the cigar manufacturing and 
loose-leaf tobacco industries in this state is not prohibited under the 
amendment. 

 
Work 

 
The committee heard testimony that the amendment needed to be 
clarified as to its effect on the activities of certain member-driven, non-
profit organizations.  The committee recommends that consideration be 
given to clarifying that work does not include non-commercial activities 
conducted exclusively by the membership of community service or social 
organizations, such as religious, veterans, fraternal, charitable, and other 
non-profit groups.  Legislation to provide this clarification should be 
drafted within the spirit of the amendment. 
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